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Employment Status

 Employees v self-employed
- personal service
- mutuality of obligation
- control
- the independent business test
- Intention




Casuals

Absence of mutuality

However the period of work may constitute
employment

Periods between work may be temporary
cessations




Agency Staff

Implied contract only if agency status is

Inconsistent with arrangements




Volunteers

Gift relationship

Absence of consideration

Absence of mutuality

Absence of intention to create a legal relationship




Volunteers avoiding a contract

Expenses against actual receipts
Training limited to the volunteering role

Agreement should refer to hopes and
expectations

Avoid reference to staff policies




The Employment Contract

 EXpress terms

e Implied terms

* Incorporated terms

e Oral and written variations
* Collective agreement

e Custom and practice




Incorporated Terms

« Staff handbook
e Union agreement




Implied Terms

Employer

* Provide work

 Pay

o Safe system of work
 Pay expenses

e Trust and confidence
 Terms implied by statute




Implied Terms

Employee

o Loyalty

 Not to compete

o Confidentiality

o Copyright

* Obey instructions
 Reasonable care and skill
e Personal service

e Trust and confidence




The Employment Contract

 The parties
 The Sl requirements
« Additional matters
- Probation provisions
- Mobility
- Job description
- Working time
- Ability to medically examine
- Deductions
- Confidentiality
- Power to suspend




The Employment Contract

- Data protection

- Useof IT

- Variation

- Payment in lieu

- Garden leave

- Retirement age

- Restrictive covenants




Common Pitfalls

Incorporating policies

Contractual disciplinary procedures
Inappropriately generous benefits
Absence of deductions clause

Absence of non-compete provisions




Amending the Contract

By agreement

* By notice of (minor) change

« By unilateral variation (high risk)

* By terminating and re-employing (medium-high
risk)

 TUPE




Other Paid Staff

« Consultancy agreement

e (Casuals contract




Staff Policies

 Non contractual
- flexibility
- handbook stated be non contractual
- failure to follow - disciplinary action
* Revise often
e Circulation - not to volunteers/workers




Your Relationship with the CEO

e Clear understanding of rules
o JDS for officers and staff

o Scope of delegated authority to be specified In
writing




Staff Policies

« Disciplinary and grievance

 Health and safety

* Equal opportunities and harassment
e IT

e Whistle-blowing




Mission & Strategy

e The Chair works in partnership with the CEO to
achieve the mission

o Strategy in practice often set by the CEO but must
be considered and ratified by Board




Delegation

« The CEO must ensure a robust HR system to
deliver mission

Clear reporting procedures and lines of
accountability

The CEO provides leadership to the senior
management team




Accountability

Chief Executive provides regular reports to the
Board

Sufficient financial information to monitor
expenditure against budgets




Supervision

 Review developments
o Set clear targets




Common Pitfalls




When things go wrong

e Avoid drift

 Risks of staff dissatisfaction and stakeholder loss
of confidence




Terminating Employment

Risk free

Potential claims

- unfair dismissal

- claims for redundancy payment

- challenge to redundancy dismissal
- constructive dismissal

- retirement




Terminating Employment

« Common matters
- statutory dismissal procedure
- notice
- procedures
o Consider:
- dismissal procedure
- retirement
- sickness absence dismissals
- redundancy




Statutory Dismissal and
Disciplinary Procedure

e Dismissal procedures should be non contractual
to avoid the risk of breach of contract claims and
Injunctions restraining employer from dismissing
In breach




Statutory Dismissal and
Disciplinary Procedure

Applies to conduct and capability dismissals, non
renewal of fixed term contract, redundancy (but
not collective), any action short of dismissal such
as disciplinary suspension, demotion or transfer




Disciplinary Procedures

« Why have a disciplinary procedure?

- likely consequences, consistent treatment,
fair procedure

e Misconduct

distinguish between misconduct and gross
misconduct

capability issues and sickness absence?




Disciplinary Procedures

The investigation
- establish facts
- Investigatory meeting with employee

- allow employee an opportunity to offer an
explanation

- take statements from available withesses and
do not delay

- do not reject empl oyee
proper enquiry
- do not rely on hearsay evidence alone




Disciplinary Procedures

Suspension used only as last resort and if
contractual right to suspend otherwise employer
could be in breach of contract for failure to provide

work
Post investigation

— Informal stage

— formal disciplinary action

— write to employee setting out allegations,
Invitation to meeting and indication of possible
consequences, advise of right to be
accompanied and enclosing
evidence to be relied on




Disciplinary Procedures

 The right to be accompanied by a trade union rep
or work colleague

—up to 2 weeks'’ pay (ca
for failure to allow employee to be
accompanied




Disciplinary Procedures

e The disciplinary hearing
— fairness

— separation of person presenting and person
deciding penalty

— Witnesses to be questioned
— give employee chance to state their case




Disciplinary Procedures

Procedure and penalty

- adjourn before reaching a decision

- confirm decision in writing

- consider balance of probabilities

- seriousness of offence

- what does procedure say re offences?
- previous similar cases i.e. consistency?
- mitigating circumstances

- disciplinary record




Disciplinary Procedures

empl oyee’s background
reasonableness of proposed penalty

do not consider further allegations not put to
employee!

do not dismiss for a reason not put to
employee!




Disciplinary Procedures

 The decision
- reason and penalty
- length of warning
- consequences of further misconduct
- Improvement required and timescales
- right of appeal




Disciplinary Procedures
and Penalties

* First offence — dismissal generally only if gross
misconduct

 Demotion or loss of seniority only if contractual
right

e Warnings — apply procedure and should be
proportionate

e Dismissal — with or without notice?

e Dismissal — PILON?

* Appeals against dismissal and termination date

e Duration of warning




Retirement

Employment Equality (Age) Regulations 2006

Retirement at 65 will be fair and not discriminatory
If comply with procedure

Retirement under 65 will have to be objectively
justified

The duty to consider procedure applies (whether
over or under 65)

Does not apply to self-employed or workers




Non-Retirement Dismissal

Disability discrimination
Age discrimination e.g. medical checks
Redundancy - LIFO

Statutory dismissal procedure - does not apply to
retirement dismissal but watch out if dismissal
before retirement age




Action Points

Review redundancy policy
Review all policies and procedures - age neutral

Objective justification of benefits based on length
of service




Sickness Absence Dismissals

o Statutory right not to be unfairly dismissed if one

!lA!E!\ years' continuous servic

Defence - one of five potentially fair reasons for

dismissal
Reason for sickness absence dismissal -

capability; some other substantial reason; conduct




Sickness Absence Dismissals

e Evidence - sickness records:
- problems if inaccurately recorded

- demonstrate higher than normal in
organisation




Fair and Reasonable

reasons)

2. Long term absence, often resulting from a serious
medical condition




Fair and Reasonable

Common factors (although employer will need to
demonstrate it had acted reasonably in treating the
empl oyee’s absence or att
sufficient reason for dismissal):

— Nature of illness and prospects of a return
to work

— Need for employer to have someone doing
the work

—Empl oyee’s | ength of j




Fair and Reasonable

Whether the employee Is aware of the standards
of performance and attendance expected of them

Impact the absence has on the organisation and
their colleagues

Has the employee been given time to improve
and is aware of the likely consequences of formal
action or dismissal if they do not




Fair and Reasonable

An empl oyer shoul d exerc
understandi ng aWabda omp a s
Lynock -v- Cereal Packing Ltd (1988) ICR 670)
throughout the process

The “bal ancing act” Dbet\
employer and those of the employee




Fair and Reasonable

 The importance of the employer being adequately
Informed. This involves:

Consultation with the employee

Consultation with doctors




Fair and Reasonable

 Warnings. Whilst these may seem inappropriate
for an employee who is long-term absent they will
demonstrate that an employee has been made
aware that a formal process is being followed that
may ultimately lead to dismissal.




Dismissal and
Disciplinary Procedures

Compliance with the three steps procedure
Involves:

of grounds for taking action

* A meeting at which both sides explain their case,
followed by a decision

« An appeal meeting if requested
by the employee




Sickness and Absence Policy
and DDPS

Real reason for absence
PHI or ill-health pension provisions?

Make employees aware of proper notification
procedures and sickness absence policy

Return to work interviews
Threshold to trigger procedures
Medical evidence/updates at each stage

Confidential records of correspondence,
telephone calls, medical records




Sickness and Absence Policy
and DDPS

Monitoring of absence and inform employee

Inform employee at each stage that employment
has to be reviewed in light of continuing
absence/continued frequency of absence

Reasonable adjustments considered at each state
- ask employee for suggestions but do not rely
on this

Right to be accompanied - friend or family?




Sickness and Absence Policy
and DDPS

Keep in touch — consider varying procedure and
maintain reasonable and appropriate contact

Formal warnings issued with timescales

Statutory dismissal and disciplinary procedure
where dismissal is contemplated

Termination - no other choice, up-to-date medical
report

Appeal




Avoiding Liability

Evidence - notes of all conversations, meetings,
telephone calls, messages

Stress counselling

Occupational health

Confidential grievance procedures
Return to work interviews

Short-term absence - investigate and if not
sickness related, follow DDP with timescales
to Improve




Avoiding Liability

Management training
Up to date medical evidence
Consultation

Reasonable adjustments or alternative
employment

Dismissal and disciplinary procedure
Identify reason for dismissal




Early Retirement on Grounds
of lll Health

Pension scheme terms
Dismissal - likely where pressured into resigning

Choice between redundancy or retirement on
health grounds likely to be a dismissal

Catherall v Michelin Tyre Plc (2003) - such a
dismissal could be CD and that CD could be
discrimination under DDA

Compromise agreements

Dismissal and disciplinary procedure unless
request for early retirement

Early retirement - possible age
discrimination claim




Redundancy

e Definition
- closure of business
- closure of a particular workplace

- less need for employees to carry out work of
a particular kind




Redundancy

Redundancy checklist

- compliance with union recognition
agreement

- redundancy policy/procedure

- statutory dismissal procedure

- consultation

- fair selection criteria

- suitable alternative employment
- notice periods

- redundancy payments




Redundancy Procedures

 Compliance unless non-contractual and at
empl oyer’s discretion

 Otherwise, breach of contract




Consultation

20 or more redundancies contemplated in a 90
day period — statutory scheme

Individual consultation — genuine not a sham
Consultation before decision taken

Record all meetings in writing

Right to be accompanied




Consultation

During individual consultation:
— explain reasons for redundancy
— go through selection process
—0obtain employee’™s Vview
— notice period
— time off to seek alternative work
— outplacement counselling
— volunteers
— explore ways to avoid e.g. retraining
— suitable alternative employment




Selection

e Unigue post?

« Selection criteria e.qg.
— skills and aptitude
— performance

— attendance (although disregard absence
relating to disability or pregnancy)

— conduct
* Non-discriminatory and objective criteria




Suitable Alternative Employment

Consider all employment

Four-week trial period — right to redundancy
payment at end

Unreasonable rejection — right to redundancy
payment lost




Redundancy

Notice — contractual or statutory
PILON?

Tax free up to £30,000
Redundancy payment
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